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United States Court of Appeals for the 

District of Columbia 


1 Docket No. 70454 

Elisabeth R. Crossett, Petitioner^ 

vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: Donald Browne, C. P. A., A. S. Lisenby, 
Esq., Hugh Satterlee, Esq., Joseph W. Wyatt, Esq., Bern- 
hard Knollenberg, Esq., 

For Respondent: P. A. Bayer, Esq., 

Docket Entries: 

1933 

Mar. 14—Petition received and filed. Taxpayer notified. 
(Fee paid) 

Mar. 14—Copy of petition served on General Counsel. 

Apr. 24—Answer filed by General Counsel. 

May 5—Copy of answer served on taxpayer—General Cal¬ 
endar. 

1934 

Mar. 12—Hearing set April 26, 1934. 

Apr. 26—Hearing had before Mr. Van Fossan on the mer¬ 
its. Consolidated with dockets 63424 and 70436. 
Stipulation of facts filed. Appearances of A. S. 
Lisenby and Hugh Satterlee filed. Briefs due 
per rules: Petitioner’s due June 25, 1934—reply 
brief due in 10 days—Respondent’s brief due in 
15 days. 

Apr. 30—Transcript of hearing of 4/26/34 filed. 

June 22—Brief filed by taxpayer. 6/22/34 copy served. 
July 7—Brief filed by General Counsel. 

July 17—Reply brief filed by taxpayer. 7/17/34 copy 
served. 
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1935 

Dec. 12—Memorandum opinion rendered—E. H. Van Fos- 
san, Division 9. Decision will be entered under 
Rule 50. 

Dec. 28—Motion for review by the Board filed by taxpayer. 


1936 

Jan, 8—Order that petitioner’s motion for review by 
Board of memorandum opinion be denied, en¬ 
tered. 

Jan. 10—Notice of settlement filed bv General Counsel. 
Jan. 14—Hearing set Feb. 5, 1936 on settlement. 

Jan. 28—Consent to settlement filed bv taxpaver. 

1936 


2 Jan. 31—Decision entered—E. H. Van Fossan, Divi¬ 
sion 9. 

Mar. 26—Notice of the a})pearanee of Bernhard Knollen- 
berg, counsel for tax})ayer, filed. 

Mar. 26—Notice of the appearance of Joseph W. Wyatt, 
counsel for taxpayer, filed. 

Apr. 11—Stipulation of review by the U. S. Court of Ap¬ 
peals of District of Columbia filed. 

Apr. 28—Petition for review by U. S. Court of Appeals 
for the District of Columbia with assignments of 
error filed by taxpayer. 

Apr. 28—Proof of service filed by taxpayer. 

June 11—Praecipe filed. 

June 11—Proof of service of praecii)e filed. 

June 26—Order enlarging time to July 25, 1936 for trans¬ 
mission and deliverv of record entered. 


Filed March 14, 1933 


3 United States Board of Tax Appeals 

Elisabeth R. Ckossett, Petitioner 

V. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 70454 
Petition 

The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by flie Commissioner 
of Internal Revenue in his notice of deficiency (Bureau 
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symbols: IT:AE:D-1:AHS-60D) dated January 17, 1933, 
and as a basis of her proceeding alleges as follows: 

1. The petitioner is an individual with residence at Dav¬ 
enport, Iowa. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner Jan¬ 
uary 17, 1933, at 80 East Jackson Boulevard, Chicago, Il¬ 
linois. 

3. The tax in controversy is income tax for the calendar 
year 1930 in the amount of $1,682.41. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) The respondent has erroneously included in the pe¬ 
titioner’s income subject to surtax for the year 1930 cash 

distributions aggregating $3,300.00 on the preferred 
4 stock of Crossett Western Company, received during 
that year by the petitioner as a preferred sharehold¬ 
er in Crossett Western Company. 

(b) The respondent has erroneously included in the pe¬ 
titioner’s income subject to surtax for the year 1930 cash 
distributions aggregating $405.00 on the preferred stock of 
Crossett Western Company, received during that year by 
the petitioner as a partner in Crossett Land & Investment 
Company, a preferred shareholder in Crossett Western 
Company. 

(c) The respondent has erroneously included in petition¬ 
er’s income for the year 1930: first, as subject to normal 
tax and surtax, $3,582.05, which is properly taxable to her 
children, Elisabeth A., Ruth R., and Carolyn C. Crossett; 
and second, as subject only to surtax, $1,125.00, which if 
taxable at all is taxable to said children but is not taxable 
to anyone because paid from the capital of Crossett West¬ 
ern Company as distributions on its preferred stock. 

5. The facts upon which the petitioner relies as a basis of 
this proceeding are as follows: 

(a-1) Crossett Western Company is a corporation incor¬ 
porated November 19, 1923 under the laws of the State of 
Delaware. 

(a-2) The principal office of Crossett Western Company 
in the State of Oregon is at Wauna, Oregon. 

(a-3) During the calendar year 1930 Crossett Western 
Company paid a cash distribution to its preferred share- 



4 ELISABETH R. CROSSETT, PETITIONER, VS. GTJY T. HELVERING 


holders amounting to $3.00 on each share outstanding at 
date of payment of said distribution. 

(a-4) At the date of payment of this 1930 distri- 

5 bution Crossett Western Company had no earnings 
or profits accumulated by it after February 28, 1913. 

(a-5) This 1930 distribution was paid from the capital of 
Crossett Western Company. 

(a-6) During the calendar year 1930 petitioner received 
a distribution of $3.00 per share on 1100 shares of the pre¬ 
ferred stock of Crossett Western Company owned by her. 

(a-7) The respondent has included such entire distribu¬ 
tion of $3,300.00 (1100 shares x $3.00 per share) in the pe¬ 
titioner’s income subject to surtax for the year 1930 in the 
notice of deficiency a copy of which is attached hereto and 
marked Exhibit A. 

(a-8) The distribution of $3,300.00 paid to petitioner 
duriner the calendar vear 1930 bv Crossett Western Com- 
pany from its capital did not exceed the basis to the pe¬ 
titioner for her preferred stock of Crossett Western Com- 
panv provided in Sections 111 and 113 of the Revenue Act 
of 1928. 

(b-1) Crossett Land & Investment Company was at all 
times during the calendar year 1930 a partnership with its 
domicile at DeFuniak Springs, Florida. 

(b-2) At all times during the calendar year 1930 peti¬ 
tioner owned a one-half interest in the assets of Crossett 
Land & Investment Company and had a right to receive a 
one-half share of the net income of Crossett Land & Invest¬ 
ment Company. 

(b-3) Crossett Land & Investment Company made a 
partnership return of income to the United States Bureau 
of Internal Revenue for the calendar year 1930. 

(b-4) During the calendar year 1930 Crossett 

6 Land & Investment Company received a distribution 
of $3.00 per share on 270 shares of the preferred 

stock of Crossett Western Company ovmed by it. 

(b-5) The respondent has included $405.00, petitioner’s 
one-half share in such entire distribution of $810.00 (270 
shares x $3.00 per share) in the petitioner’s income subject 
to surtax for the year 1930 in the notice of deficiency a copy 
of which is attached hereto and marked Exhibit A. 
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(b-6) The distribution of $810.00 paid to Crossett Land 

6 Investment Company during the calendar year 1930 by 
Crossett Western Company from its capital did not exceed 
the basis to Crossett Land & Investment Company for its 
preferred stock provided in Sections 111 and 113 of the 
Revenue Act of 1928. 

(c-1) By instrument dated December 30, 1922 petitioner 
and her husband Edward C. Crossett, hereinafter called 
the grantors, established a trust for the benefit of their 
three children, Elisabeth A., Ruth R., and Carolyn C. Cros¬ 
sett, hereinafter called the beneficiaries. 

(c-2) Edward C. Crossett acted as trustee under said 
instrument. 

(c-3) Said grantors each conveyed property of equal 
value to the trustee. 

(c-4) Said instrument provided that grantors might at 
any time revest in themselves title to the principal of the 
trust. 

(c-5) By instrument dated December 31, 1926 grantors 
revested in themselves title to the principal of the trust. 

(c-6) Grantors had no power to vest in themselves title 
to any of the income of the trust. 

(c-7) The income of the trust has been divided 

7 equally amongst the three beneficiaries, and has been 
either paid to them, or expended for their benefit, or 

set a])art by trustee subject to their demand. 

(c-8) From the income of the trust so set apart, the 
trustee purchased as an investment of income, on or about 
December 31, 1923, 750 shares of the preferred stock of 
Crossett Western Company. 

(c-9) From the income of the trust so set apart, the 
trustee purchased other securities from time to time as in¬ 
vestments of income. 

(c-10) By reason of the failure of the beneficiaries to 
demand delivery to themselves of all the income of the 
trust, Edward C. Crossett, as fiduciary, held for the account 
of the beneficiaries, during the calendar year 1930, certain 
invested and uninvested income of the trust. 

(c-11) During the calendar year 1930 there was derived 
from said invested and uninvested income, capital net gain 
of $2,364.38 and other taxable income of $4,799.73, which 
Edward C. Crossett reported to the Bureau of Internal 
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Revenue on Form 1041, and which beneficiaries reported in 
their individual Federal income tax returns for the calen¬ 
dar year 1930. 

(c-12) During the calendar year 1930, Edward C. Cros- 
sett, as fiduciary, received a distribution of $3.00 per share 
on the above mentioned 750 shares of the preferred stock 
of Crossett Western Company. 

(c-13) The distribution of $2,250.00 (750 shares x $3.00 
per share) so paid to Edward C. Crosett as fiduciary dur¬ 
ing the calendar year 1930, was paid from the capital of 
Crossett Western Company, and did not exceed the basis of 
said 750 shares of ])referred stock provided in Sections 111 
and 113 of the Revenue Act of 1928. 

(c-14) The respondent has included in the peti- 
8 tioner’s individual income for the vear 1930 (in the 
notice of deficiency, a copy of which is attached 
hereto and marked Exhibit A) one-half the amounts stated 
in paragraphs (c-11) and (c-13), supra, to wit, as income 
subject to normal tax and surtax, one-half of $7,164.11, 
i. e., $3,582.05, and as income subject only to surtax, one- 
half of $2,250.00, i. e., $1,125.00. 

Wherefore, the petitioner prays that this Board may hear 
the proceeding and grant relief, as follows: 

That the Board order and decide that the distributions re¬ 
ceived by petitioner on shares of capital stock, and included 
by the respondent in income subject to surtax, $3,300.00 
from Crossett Western Company, and $405.00 from Cros¬ 
sett Western Coni])any through the partnership Crossett 
Land & Investment Company, were received tax-free by the 
petitioner in the calendar year 1930. 

And that the Board order and decide that the further 
amounts of $3,582.05 and $1,125.00, aggregating $4,707.05, 
included by respondent in petitioner’s taxable income, have 
no relation to petitioner’s income and should be entirely ex¬ 
cluded in the computation of petitioner’s ta.xable income for 
the calendar vear 1930. 

And that the i)etitioner may have such other and further 
relief as mav be just. 

DONALD BROWNE 
(Donald Browne) C. P. A., 
Counsel for Petitioner, 

230 Park Avenue, 

New York, N. Y. 
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9 State of Illinois, 

County of Cook, ss,: 

Elisabeth R. Crossett, being duly sworn, says that she is 
the petitioner above named; that she had read the forego¬ 
ing petition, or had the same read to her, and is familiar 
with the statements contained therein, and that the facts 
stated are true, except as to those facts stated to be upon 
information and belief, and those facts she believes to be 
true. 

ELISABETH R. CROSSETT 


Subscribed and sworn to before me this 4th dav of March 


1933. 


(Seal) 


R. A. O’BRIEN 
Notary Public. 


10 


Letterhead 

TREASURY DEPARTMENT 
Washington 

Office of 

Commissioner of Internal Revenue 


Exhibit A 
NP-2-28 


Address reply to 

Commissioner of Internal Revenue 
and refer to 


Mrs. Elisabeth R. Crossett, 
c/o E. C. Crossett, 

80 East Jackson Boulevard, 
Chicago, Illinois. 

Madam: 


Jan 17 1933 


You are advised that the determination of your tax liabil¬ 
ity for the year(s) 1930 discloses a deficiency of $2,287.41, 
as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
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petition the United States Board of Tax Appeals for a re¬ 
determination of vour tax liabilitv. 

HOWEVER, IF YOU DO NOT DESIRE TO PETI¬ 
TION, you are requested to execute the inclosed form and 
forward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. The signing of 
this form will expedite the closing of your return(s) by 
permitting an early assessment of any deficiency and pre¬ 
venting the'accumulation of interest charges, since the in¬ 
terest period terminates thirty days after filing the in¬ 
closed form, or on the date assessment is made, which 
ever is earlier; WHEREAS IF THIS F0R:^[ IS NOT 
FILED, interest will accumulate to the date of assessment 
of the deficiency. 

Respectfully, 

DAVID BURNET, 

Commissioner. 

By (Sgd.) J. C. WILVER 
Deputy Commissioner. 

Inclosures: 

Statement 
Form 882 
Form 870 

Form 7928 — Rev. Jan., 1932 

Statement 

11 IT:AR:D-1 

AHS-60D 

In re: ^Irs. Elisabeth R. Crossett, 
c/o E. C. Crossett, 

80 East Jackson Boulevard, 

Chicago, Illinois. 

Income Tax Liability 

Income Income 

Year Tax Liability Tax Assessed Deficiency 

1930 $14,866.19 $12,578.78 $2,287.41 

The report of the internal revenue agent in charge at Chi¬ 
cago, Illinois, covering an examination of your books of ac- 
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count and records for 1930, has been reviewed by this offic-e, 
resulting in the above deficiency in tax outlined as follows: 


Net income reported on return $104,659.88 

Add: 

1. Partnership income 2,675.00 

2. Partnership dividends 405.00 

3. Dividends from Crossett Western Company 3,300.00 

4. Contributions disallowed 350.00 

5. Dividends from trust 1,125.00 

6. Income from trust 3,582.05 


Adjusted net income 

Computation of Tax 

Income subject to surtax 
Less: 

Dividends 


$116,096.93 

$116,096.93 

161,567.63 


Balance subject to normal tax 
Surtax on $116,096.93 
Less: 

Earned income credit 


None 

$14,879.39 

13.20 


Total income tax assessable $14,866.19 

Mrs. Elisabeth R. Crossett Statement 

12 Brought forward $14,866.19 

Income tax previously assessed 12,578.78 

Deficiency in tax $ 2,287.41 


Explanation- of Changes 

1. Loss reported from Crossett Land and Investment Com¬ 
pany has been decreased from $4,453.42 to $1,778.42 as 
shown in the report. 

2. Dividends from the above partnership considered a re¬ 
turn of capital have been included as fully taxable. 

3. Dividends from the Crossett Western Company have al¬ 
so been included as being 100% taxable. 

4. Contributions made to the Public Dredging Company 
have been disallowed as a deduction on your return. 

5 and 6. This office holds that the adjusted net income of 
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the Elisabeth A., Ruth R. and Carolyn C. Crossett Trust, 
as shown in the revenue agent’s report covering this trust, 
is taxable income to the grantors and not to the benefici¬ 
aries for the reason that the trust created is a revocable 
trust. Accordingly, 50% of the adjusted dividends of 
$1,125.00 and other income of $3,582.05 has been included 
as taxable income on vour return. 

Inasmuch as the issues relative to the method of taxing in¬ 
come of this trust as well as the taxabilitv of the dividends 
received from the Crossett Western Company and Jackson 
Lumber Company are pending before the United States 
Board of Tax Appeals for 1929, this letter of final deter¬ 
mination has been issued. 

13 Endorsed: United States Board of Tax Appeals 

Filed Apr 24 1933 

Received Apr 24, 1933 U. S. Board of Tax Appeals. 
United States Board of Tax Ap])eals 
Docket Xo. 70,454. 

Elisabeth R. Crossett, Petitioner, 

V. 

Commissioner of Internal Revenue, Pespondent. 

Ansiver 

The Commissioner of Internal Revenue by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the ])etition filed by the above-named 
petitioner, admits and denies as follows: 

1. Admits the allegation contained in paragraph 1 of 
the petition. 

2. Admits the allegation contained in paragraph 2 of the 
petition. 

3. Admits the taxes in controversy are for the year 1930 
but denies they are in the amount stated in the petition. 

4. (a) to (c) inclusive. Denies error in the action recited 
in paragraph 4 (a) to (c) inclusive, of the petition. 

5. (a-1 to a-8); (b-1 to b-6); (c-1 to c-14). Denies each 
and every allegation of fact contained in paragraph 5 (a-1 
to a-8); (b-1 to b-6) and (c-1 to c-14) inclusive, of the pe¬ 
tition. 


ELISABETH R. CROSSETT, PETITIONER, VS. GUY T. HELVERING 11 


Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

WHEREFORE, it is prayed that the appeal of the tax- 
paver be denied. 

(Signed) C. M. CHAREST, 
General Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

IMAXWELL M. MAHANY, 

Special Attorneyy 

Bureau of Internal Revenue. 

14 Endorsed: U. S. Board of Tax Appeals 

Filed at Hearing 
Apr 26 1934 

United States Board of Tax Appeals 

Docket No. 63424 
Docket No. 70436 

Edward C. Crossett, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 70454 

Elisabeth R. Crossett, Petitioner, 

V. 

Commissioner of Intern.u. Revenue, Respondent. 

Stipulation of Facts 

It is hereby stipulated and agreed by and between the at¬ 
torneys of record herein that the following facts shall be 
taken as true, provided, however, that this stipulation shall 
be without prejudice to the right of any party hereto to in¬ 
troduce other and further evidence not inconsistent with 
the facts herein stated to be taken as true. 

1. On December 30, 1922 Edward C. Crossett and Elisa¬ 
beth R. Crossett, the petitioners herein, entered into a 
Trust agreement a coy)y of which is attached hereto and 
made a part hereof and marked Exhibit A. 

2. On December 31, 1926 Edward C. Crossett and Elisa¬ 
beth R. Crossett revoked said trust as shown by a notice of 
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revocation a copy of which is attached hereto and 
15 made a part hereof and marked Exliibit B. 

3. On December 31, 1926 Edward C. Crossett as 
Trustee acknowled£?ed said revocation as shown bv an ack- 
nowledi>:ment of revocation a copy of which is atached here¬ 
to and made a part hereof and marked Exhibit (k 

4. Durim^ all of the vears here involved Elisabeth A. 
Crossett, Ruth R. Crossett, and Carolyn C. Crossett were 
minor children of the petitioners. Said children were not 
married. 

5. On December 30, 1922 when the trust was created Ed¬ 
ward C. Crossett opened a set of books in the name of 
Elisabeth A., Ruth R., and Carolyn C. Crossett Trust, 
which books were maintained durim»- the veai-s 1923 to 
1930, inclusive, and which books showed account balances 
as shown bv the balance sheets attached hereto and made a 

•r 

part hereof and marked Exhibit D. 

6. Durin«: the years 1929 and 1930 the petitioner Edward 
C. Crossett ex])ended on behalf of his three children or i)aid 
to them the following: amounts: 

o 


Elisabeth A. Crossett 
Ruth R. Crossett 
Carolvn C. Crossett 


1929 1930 

$ $ 

20,278.08 13,529.49 

15,490.19 18,629.88 

20,218.02 12,767.63 


Edward C. Crossett charged the above amounts to the chil¬ 
dren’s accounts on the books maintained by him in the name 
of the Elisabeth A., Ruth R., and Carolyn C. Crossett 
Trust. 

7. During the year 1929 there were paid to Edward C. 
Crossett dividends in the amount of $4,500.00 on the Cros¬ 
sett Western Company preferred stock shown on the bal¬ 
ance sheet attached hereto as Exhibit D at a value 

16 in 1929 of $59,625.00 The respondent has included 
in the net income of Edward C. Crossett subject to 
surtax for the year 1929 one-half of said dividends, namely, 
$2,250.00. 

8. During the vear 1929 there was received interest on 
the assets shown on the balance sheet attached hereto as 
Exhibit D the amount of $7,764.69. The respondent has in¬ 
cluded in the taxable income of Edward C. Crossett for the 
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vear 1929 as shown bv the deficiencv letter from which this 
appeal is taken, one-half thereof, namely .$3,882.35. 

9. It is conceded by the respondent that the net income 
subject to surtax of the petitioner Edward C. Crossett for 

the vear 1930 as shown bv the deficiencv letter should be re- 

♦ ♦ ♦ 

duced by the sum of $5,655.00 and that the income subject 
to surtax of the petitioner Elisabeth R. Crossett for the 
vear 1930 as shown bv the deficiencv letter should be re- 
duced by $4,830.00. These sums are neither included in 
nor do they include the amounts stated in paragraph 10 
below, but said sums of $5,655.00 and $4,830.00 constitute 
the distributions on preferred stock of Crossett Western 
Company pleaded as non-taxable in the petitions filed in 
these i)roeeedings. 

10. During the year 1930 there was received interest on 
the assets shown on the balance sheet attached hereto as 
Exhibit D the amount of $7,164.11. The res])ondent has in¬ 
cluded in the taxable income of Edward C. Crossett for the 
year 1930 one-half thereof, namely, $3,582.06, and has in¬ 
cluded in the taxable income of Elisabeth R. Crossett for 
the year 1930 one-half thereof, namely, $3,582.05. 

11. During all the vears here involved the assets 
17 shown on Exhibit D were in the physical possession 
of the petitioner, Edward C. Crossett. The assets 
referred to in paragraphs 7, 8, and 10 above represented 
an investment of undistributed income of the Trust earned 
prior to 1926. 

12. The cash shown on said balance sheet was carried in 
a bank account opened and maintained in the name of ‘ ‘ Ed¬ 
ward C. Crossett, Special.” 

13. Subject to the approval of the Board, the proceedings 
of Edward C. Crossett for the years 1929 (Docket No. 
63424) and 1930 (Docket No. 70436) and of Elisabeth R. 
Crossett for the year 1930 (Docket No. 70454) may be con¬ 
solidated for hearing and decision by the Board. 

DONALD BROWNE 

Counsel for Petitioners 

(Signed) ROBERT H JACKSON 

RD W 

General Counsel, 

Bureau of Internal Revenue, 
Counsel for respondent. 
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Exhibit A 

18 Edward C. and Elisabeth R. Crossett 

Trust Agreement dated December 30, 1922 
KNOW ALL MEN BY THESE PRESENTS, THAT 

WHEREAS, the undersigned P]dward C. Crossett and 
Elisabeth R. Crossett, both of Davenport, Iowa, parties of 
the first part herein, are co-partners doing business undei’ 
the firm name and style of Crossett Land k Investment 
Company, and 

AVHEREAS the parties of the first part desire to make 
provision for Carolyn C. Crossett, Elisabeth A. (h’ossett 
and Ruth R. Crossett, hereinafter called the beneficiaries, 
bv the convevance of an undivided one-ninth interest in the 
property, business and assets of said Crossett Land & In¬ 
vestment Company upon and subject to certain trusts for 
the benefit of each of said beneficiaries, and said Edward 
C. Crossett, as trustee, party of the second part herein, has 
agreed to accept the conveyance and transfer of said three 
undivided one-ninth interests upon and subject to the sev¬ 
eral trusts hereinafter declared. 

NOW, THEREFORE, the parties of the first part, in 
consideration of the premises, and of one dollar to them in 
hand paid by the party of the second part, and in consid¬ 
eration of the acceptance by the party of the second part 
hereinafter named, of the trusts, terms and conditions 
hereinafter declared and set forth, have sold, granted, as¬ 
signed, transferred and set over, and by these presents, do 
sell, grant, assign, transfer and set over unto Edward C. 
Crossett, as trustee, party of the second part herein, and 
his successor or successors in trust, three undivided one- 
ninth parts or shares of the property, business and assets 
of every kind and description of said Crossett Land k In¬ 
vestment Company, and the income and profits thereof, to 
have and to hold each such undivided one-ninth part or 
share upon and subject to the following trusts, terms and 
conditions: 

1. One such undivided ninth part or share in the 
property, business and assets of Crossett Land k 


19 
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Investment Company shall be held in trust for the said 
Carolyn C. Crossett. One such undivided ninth part or 
share shall be held in trust for said Elisabeth A. Crossett. 
One such undivided ninth part or share shall be held in 
trust for said Ruth E. Crossett. 

2. The Trustee, and his successor or successors in trust, 
shall, with respect to the property of the trusts hereby cre¬ 
ated, be entitled to act as a partner in said Crossett Land & 
Investment Company and in any successor partnership, 
with all the rights, powers and authority of a full partner 
therein, and to do anv and everv act or thing necessarv to 
introduce said trustee and his successor or successors into 
said partnership or any successor ])artnership. 

3. In case of the dissolution of said partnership or any 
successor partnership, the assets and property received on 
account of each of said trusts in the liquidation of such 
])artnershi]:) shall be substituted for the original property 
of the trust, and the trustee, and his successor shall have 
full power and authority to collect and receive the same, to 
sell and dispose thereof, and of any part thereof, and to in¬ 
vest and reinvest the proceeds of any such sale, to distrib¬ 
ute the income as provided in paragraph 4 hereof, and to 
hold or distribute the principal as provided in paragraph 5 
hereof. 

4. The trustee mav from time to time during each cal- 
endar year, pay to each of said beneficiaries or apply and 
expend for her support, maintenance and education, such 

portion of the net income and profits accruing to the 
20 undivided one-ninth part or share in the property, 

business and assets of said co-partnership held in 
trust for such beneficiary, and of the income of any prop- 
ertv substituted therefor, as in the sole discretion of said 
trustee shall seem necessary or proper, and said trustee 
shall, on or before the 31st day of January in each year 
during the continuance of this trust beginning with the 
year 1924, pay to each beneficiary any portion of the entire 
net annual income for the preceding calendar year of the 
share in said co-partnership held in trust hereunder for 
such beneficiary, or of any property substituted therefor, 
not previously paid to such beneficiary or expended as 
aforesaid for her support, maintenanco and education. 
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5. The principal of each of the trusts hereby created 
may, in the discretion of the trustee, be transferred and 
distributed to the beneficiarv of such trust at anv time. 

6. The beneficiaries hereunder shall have no power to 
alien, convey, transfer, assign, or charge their respective in¬ 
terests hereunder by any instrument oiterating inter vivos, 
but they and each of them shall have power and authority 
to dispose thereof by will. 

7. Subject to the provisions of paragraph 8 hereof, the 
duration of each of the trusts herebv created shall be for 
the life of the beneficiary thereof, and upon the death of 
such beneficiary the ])roperty of such trust shall be trans¬ 
ferred and conveyed to the heirs and legal representatives 
of such beneficiarv, or if said beneficiarv shall have left a 
will disposing of said property as provided in ])aragraph 7 

hereof, to the persons designated to receive such 
21 property in and by such will. 

8. The trusts created herebv mav be terminated at 

* » 

anv time bv an instrument in writing revoking the same, 
addressed to the trustee for the time being, duly executed 
and acknowledged by the parties of the first ])art, and de¬ 
livered to such trustee, and upon any such revocation, this 
instrument vshall become void and inoperative, and the titles 
and interests herebv created shall cease and detei-mine, and 
the parties of the first part shall be reinvested with their 
former interest and title in and to the ])ro])erty hereby con¬ 
veyed, as if this conveyance had not been made, provided 
nevertheless that the trustee shall upon request of the ])ar- 
ties of the first part execute a proper and sufficient instru¬ 
ment of assignment and transfer, reconveying said pro])- 
erty to said parties of the first part. 

9. On the death of either of the parties of the first part 
the trust herebv created shall terminate and one-half of the 
principal sum in the possession of the trustee at that tim(‘ 
shall revert to the surviving party of the first ])art and the 
other one-half of the principal of said trust shall i)ass to 
and be vested in The Bankers Trust Company of New 
York City, New York as trustee subject to the provisions of 
the Last Will and Testament of said deceased party of the 
first part. 
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IN WITNESS WHEREOF, the parties hereto have 
hereunto set their hands and seals this 30th dav of De- 
cember, 1922. 

(Sgd.) Edw. 0. Crossett (Seal) 
(Sgd.) Elisabeth R. Crossett (Seal) 
(Sgd.) Edw. C. Crossett (Seal) 

As Trustee 

22 Exhibit B 

Edward C. and Elisabeth R. Crossett 


Grantors' notice of revocation of trust, dated December 

31, 1926 


To: 


Edward C. Crossett, as Trustee under the trust instru- 
nieiit dated December 30, 1922, more fully described below. 

PLEASE TAKE NOTICE, that 

WHEREAS, Edward C. Crossett and Elisabeth R. 
Erossott, both of Davenport, Iowa, entered into an instru¬ 
ment in writing with Edward C. Crossett as Trustee, dated 
December 30, 1922, wherein and whereby the said Edward 
C. (h-ossett and Elisabeth R. Crossett, did sell, grant, as¬ 
sign, transfer, and set over unto said Edward C. Crossett, 
as Trustee, and his successor or successors in trust three 
(3) undivided one ninth parts or shares of the property, 
business, and assets of every kind and description of the 
Crossett Land & Investment Company, a copartnership, 
and tlie income and profits thereof, to have and to hold each 
such undivided one ninth part or share upon and subject to 
the terms and conditions in said trust instrument set forth; 
and 

WHEREAS, said instrument provides, in the paragraph 
therein designated ‘‘8”, as follows: 

^‘The trusts created herebv mav be terminated at anv 
time by an instrument in writing revoking the same, ad¬ 
dressed to the trustee for the time being, dulv executed and 
acknowledged by the parties of the first part, and delivered 
to such trustee, and upon any such revocation, this instru¬ 
ment shall become void and inoperative, and the titles and 
interests herebv created shall cease and determine, and the 

V 7 
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parties of the first part shall be reinvested with their for¬ 
mer interest and title in and to the property hereby con¬ 
veyed, as if this conveyance had not been made, provided 
nevertheless that the trustee shall upon request of the par¬ 
ties of the first part execute a proper and sufficient instru¬ 
ment of assiii'nment and transfer, reconveying said prop- 
ertv to said parties of the first part.” 

NOW, THEREFORE, said Edward C. Crossett 
23 and Elisabeth R. Crossett do hereby revoke the 
trusts created bv said trust instrument dated De- 
cember 30, 1922, and each of them, and do serve and deliver 
this instrument as a notice of revocation pursuant to the 
terms of said paragraph designated “8” above set forth. 

IX WITNESS WHEREOF, safd Edward C. Crossett 
and Elisabeth R. Crossett have hereunto set their hands 
a.nd seals this 31st dav of Dec. 1926. 

Ill the presence of 

R. A. O^Brien Edward C. Crossett (Seal) 

G. A. Stanley Elisabeth R. Crossett (Seal) 

S rATE OF Illinois, 

Couniij of Cook, ss: 

On this 31st day of December 1926 before me personally 
ap})eared Edward C. Crossett and Elisabeth R. Crossett, 
to me known and known to me to be the persons described 
in and who executed the foregoing instrument, and they 
severally duly acknowledged to me that they executed the 
same. 

GRACE LASLEY 
Notary Puhlic 

Exhibit C 


24 Edward C. and Elis.abeth R. Crossett 

Trustee's acknowledgment of revocation of trust, 
dated December 31,1926 

NOW ALL MEN BY THESE PRESENTS, that 

WHEREAS, Edward C. Crossett and Elisabeth R. Cros¬ 
sett, both of Davenport, Iowa, entered into an instrument 
in writing with Edward C. Crossett, as Trustee, dated De- 
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cember 30, 1922, wherein and whereby the said Edward C. 
Crossett and Elisabeth E. Crossett did sell, grant, assign, 
transfer, and set over unto said Edward C. Crossett, as 
Trustee, and his successor or successors in trust three (3) 
undivided one ninth parts or shares of the property, busi¬ 
ness, and assets of every kind and description of the Cros¬ 
sett Land & Investment Company, a copartnership, and 
the income and profits thereof, to have and to hold each 
such undivided one ninth part or share upon and subject to 
the terms and conditions in said trust instrument set forth; 
and 

WHEREAS, said instrument provides, in the paragraph 
therein designated as follows: 

‘^The trusts created herebv mav be terminated at anv 
time by an instrument in writing revoking the same, ad¬ 
dressed to the trustee for the time being, duly executed and 
acknowledged by the parties of the first part, and delivered 
to such trustee, and upon any such revocation, this instru¬ 
ment shall become void and inoperative, and the titles and 
interests hereby created shall cease and determine, and the 
parties of the first part shall be reinvested with their former 
interest and title in and to the property hereby conveyed, 
a.s if this conveyance had not been made, provided neverthe¬ 
less that the trustee shall upon request of the parties of the 
first part execute a proper and sufficient instrument of as¬ 
signment and transfer, reconvening said property to said 
parties of the first part.’’ 

NOW, THEREFORE, I, Edward C. Crossett, as Trustee 
under the trust instrument above mentioned, do herebv ac- 
knowledge due delivery and receipt of a notice of 
25 revocation pursuant to the terms of said paragraph 
“8” above set forth, and do hereby acknowledge the 
sufficiencv of said notice as a revocation of the trusts ere- 
ated by said instrument dated December 30, 1922, and each 
of them, and I do hereby sell, grant, asign, transfer, set 
over and reconvey unto Edward C. Crossett and Elisabeth 
R. Crossett all of the property to me sold, granted, as¬ 
signed, transferred and set over under and by virtue of 
said trust instrument, to wit, three (3) undivided one ninth 
parts or shares of the property, business and assets of 
every kind and description of the Crossett Land & Invest- 
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ment Company, a copartnership, and the income and profits 
thereof. 

IX WITNESS WHEREOF, I have hereunto set my 

hand and seal this 31st dav of Dec. 1926. 

•> 

EDW. C. CROSSETT 
As Trustee 

State of Illinois, 

County of Cook^ ss: 

On this 31st day of December 1926, before me personally 
aiipeai'ed Edward C. Crossett, to me known and known to 
me to be the ])erson described in and who executed the fore- 
i^oiim instrument, and he dulv acknowled<red to me that he 
executed the same. 

GRACE LASLEY 

Notary Public 


(Here follows diagram marked page 26) 


27 United States Board of Tax Appeals 


Edward C. Crossett, Peiitioncry 

V. 

Commissioner of Internal Revenue, Respondent. 


Docket Nos. 63424, 70436 
Elisabeth R. Crossett, Petitioner, 

V. 

(’oMMis.sioNER OF INTERNAL REVENUE, Respondent. 


Docket No. 70454 

Donald Browne, C.P.A., Hugh Satterlee, Esq., and A. S. 
Lisenby, Esq., for the petitioners. 

P. A. Bayer, Esq., for the resiioudent. 

Mcm 0 randu m Opinio n 

Van Fossan: Deficiencies in income taxes for the years 
1929 and 1930 of $3,083.21 and $1,359.95 were determined by 
the respondent as to petitioner Edward C. Crossett. A 
deficienev for the vear 1930 of $2,287.41 was determined as 
to petitioner Elisabeth R. Crossett. 
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In the petitions various errors were alleged, all of which, 
save one, have been settled by stipulation of the parties. 
These stipulations will be given effect in the recom- 

28 putations consequent on this opinion. The single 
question presented is the taxability of petitioners as 

grantors under a certain trust for the benefit of their chil¬ 
dren. The cases were submitted on a stipulation of facts in 
which are revealed the following pertinent facts. 

On December 30, 1922, petitioners, husband and wife, co¬ 
partners in the firm of Crossett Land & Investment Com¬ 
pany, hereinafter sometimes referred to as the grantors, 
entered into a trust agreement, conveying to Edward C. 
Crossett as trustee three undivided one-nintli interests in 
said co-partnership. One such one-ninth interest was to be 
held in trust for the benefit of each of their three children, 
Elisabeth A., Ruth R., and Carolyn C. Crossett, upon the 
following conditions: 

The trustee was authorized to pay or to expend on be¬ 
half of the said child during each calendar year such por¬ 
tion of the trust income as in his discretion seemed proper; 
and at the end of each year the trustee was required to pay 
to the said child the balance of the net income foi* the year. 
Upon the death of the said child, the trust for the benefit of 
that child was to terminate; and the trust property to be 
conveyed to the heirs and legal representatives of such 
child, or, if such child should have left a will disposing 
thereof, to the ])ersons designated to receive the same by 
the will. The trustee was empowered to transfer the trust 
principal to the said child at any time in his discretion. 

Subject to the above provisions as to the transfer 

29 of the trust property upon the death of any child: 
(1) The trusts could be revoked at any time by a 

written instrument executed by both grantors, whereupon 
said grantors would be reinvested with their former inter¬ 
est in the property conveyed by the trust agreement; or (2) 
on the death of either of the grantors the trusts should ter¬ 
minate and one-half of the principal of the trusts would re¬ 
vert to the surviving grantor, and the other one-half vest 
in the Bankers Trust Company of New York as trustee sub¬ 
ject to the provisions of the will of the deceased grantor. 

On December 31, 1926, the grantors revoked the trusts 
created by the trust agreement of December 30, 1922, and 
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Edward C. Crossett as trustee acknowledged said revoca¬ 
tion and reconveyed to the grantors the property which by 
virtue of the trust agreement was vested in said trustee, to 
wit, three undivided one-ninth interests in the co-partner¬ 
ship, Crossett Land & Investment Company. 

During all of the years here involved Elisabeth A., Ruth 

R. , and Carolvn (h Crossett were unmarried minor children 
of the ])Otitioners. 

On December 30, 1922, when the trust was created Ed¬ 
ward C. Crossett opened a set of books in the name of Elisa¬ 
beth A., Ruth R., and Carolyn C. Crossett Trust, which 
books were maintained during the years 1923 to 1930, in¬ 
clusive. During all of the years here involved the assets in 
question were in the physical possession of petitioner Ed¬ 
ward C. Crossett. 

During the years 1929 and 1930 the petitioner Edward C. 
Crossett expended on behalf of his three children or paid 
to them the following amounts: 

1929 1930 

Elisabeth A. Crossett $20,278.08 $13,559.49 
30 Ruth R. Crossett 15,490.19 18,629.88 

Carolyn C. Crossett 20,218.02 12,767.63 

Crossett charged the above amounts to the children’s ac¬ 
counts on the books maintained by him in the name of the 
Elisabeth A. Ruth R., and Carolyn C. Crossett Trust. 

The question presented here has been set at rest by the 
decision of the Supreme Court in Douglas v. Will cuts, 56 

S. Ct. 59, in which it was held that the income in cases of 

trusts such as those here involved is taxable to the grantor. 
See also Commissioner v. Schweitzer, -S. Ct.- (De¬ 

cember 9, 1935), reversing the Circuit Court of Appeals 
(75 Fed. (2d) 702) and affirming the Board (30 B.T.A. 
155) on the authority of Douglas v. Willcutts, supra. 

If we are incorrect in the above conclusion that these 
cases are governed by Douglas v. Willcuts, supra, there is 
another wholly adequate ground on which this decision may 
be based. The trust in question was revocable by action of 
the grantors acting together and in 1926 the trust was so 
revoked by them. Upon this event the then corpus of the 
trust, however acquired, reverted to the grantors and in¬ 
come thereafter earned by the property formerly subject to 
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the trust was income of the then owners, petitioners herein. 
We are unable to follow petitioners in their attenuated ar¬ 
gument that despite the reversion the income remained that 
of the children. 

Decision will be entered under Rule 50. 

Entered Dec 12 1935 
Enter: 

I 

31 United States Board of Tax Appeals 

Washington 

Docket No. 70454 

Elisabeth R. Crossett, Petitio^ier, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the Board’s Memorandum Opinion, entered 
December 12, 1935, the respondent herein having on Janu¬ 
ary 10, 1936, filed a notice of settlement and recomputation 
of tax, and the petitioner having on January 28, 1936, filed 
an acquiescence in said recomputation of tax, now, there¬ 
fore, it is 

ORDERED and DECIDED: That there is a deficiency 
in income tax of $1,321.41 for the year 1930. 

(s) ERNEST H. VAN FOSS AN 

Member 

Entered Jan 31 1936 
(Seal) 
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32 Endorsed: United States Board of Tax Appeals 

Filed Apr 11 1936 

The United States Board of Tax Appeals 


Docket Xo. 63424 
Docket Xo. 70436 
Edward C. Crossett, Petitioner^ 


V. 

Commissioner of Internal Revenue, Respondent. 

Docket Xo. 70454 

Et.isabi:th R. Crossett, Petitioner, 


V. 


(Commissioner of Internal Revenue, Respondent. 

Stipulation 


It is hereby stipulated by and between the Commissioner 
of Internal Revenue and the above named tax])ayers by 
their attorneys that the decisions of the Board of Tax Ap¬ 
peals herein may be reviewed by the United States Court of 
Appeals for the District of (Columbia, and said United 
States (Court of Ap])eals for the District of Columbia is 
herebv designated bv the undersi<>Tied as the Court for the 
review of said decisions. This stipulation is made in accor¬ 
dance with Section 1002 of the Revenue Act of 1926 as 
amended by Section 519 (b) of the Revenue Act of 1934. 


ROBERT H JACKSOX 
Assistant Attorney General, 
Attorney for Respondent. 

JOSEPH W WYATT 
Attorney for Petitioners. 
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33 Filed April 28, 1936 

United States Court of Appeals for the District 

of Columbia 

B. T. A. No. 70,454 

Elisabeth R. Crossett, Petitioner^ 

V. 

Commissioner of Internal Revenue, Respondent. 

Petition for the Review of Decisions of the United States 

Board of Tax Appeals 

To the Honorable, the Judges of the United States Court of 
Appeals for the District of Columbia: 

Elisabeth R. Crossett in sup])ort of this, her petition, filed 
in pursuance of the provisions of Section 1001 of the Rev¬ 
enue Act of 1926, for the review of the decision of the 
United States Board of Tax A])peals rendered on the 31st 
day of January, 1936, apj)roving- a deficiency in income 
taxes of the petitioner for the calendar year 1930 of $1,- 
321.41, respectfully shows to this honorable Court as fol¬ 
lows : 

I 

State^nent of the Nature of the Controversy " 

On the 14th day of !March, 1933, the jietitioner filed with 
the United States Board of Tax Appeals her petition re- 
(Inesting- the redetermination of a deficiencv in income taxes 
for the calendar year 1930 amounting- to $2,287.41, as 

34 shown by the final notice of deficiency mailed by the 
respondent under date of January 17, 1933. 

Several issues were raised in said petition and prior to 
the hearing of the matter by the Board of Tax Appeals all 
of said issues were settled by the petitioner and the re¬ 
spondent, except one issue the nature of which is as fol¬ 
lows : 

On December 31, 1922, the petitioner and Edward C. 
Crossett, her husband, executed a trust agreement by which 
they, as grantors, assig-ned to said Edward C. Crossett, as 
trustee, certain property of the value of $988,379.72, to be 
held by him in trust for the three minor unmarried daugh¬ 
ters of the grantors. The trust agreement provided that 
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the trust income miglit be ])aid to, or expended for the sup¬ 
port of, the beneficiaries, and that on or before the 31st day 
of January the entire unexpended income of the preceding 
year sliould be i)aid to the beneficiai'ies. 

During the years 1923, 1924, 1925, and 1926, income 
greatly in excess of the amount needed for the support of 
the beneficiaries was received from the trust property. By 
the end of 1926 the accumulated excess amounted to $347,- 
432.95. By the end of 1926 the corpus of the trust (exclu¬ 
sive of the accumulated income) had attained a value of 
$1,016,393.63. 


The trust agreement contained a i)rovision for revoca¬ 
tion, and on December 31, 1926, the trust was revoked and 
the corj)us of the trust (of the value of $1,016,393.63) was 
reassi<;’ned bv the trustee to the grantors. 

The accumulated income (in the amount of $347,432.95) 

which was not affected bv the revocation of the trust 

* 

35 and which was and always had been the property 
of the children, was held by the husband of the peti- 
tionei', said Edward (\ Erossett, foi* the children as their 
natural guardian, and invested. The assets so acquired by 
investment were at all the times here involved within the 
physical |)ossession of said Edward C. Crossett. 

During the year 1930 interest in the amount of $7,164.11 
was received from these investments. This income was 
returned as income of the said children of the ])etitioner 
and the appro})riate income lax paid thereon. The respon¬ 
dent however took the position that said income was taxable 
to the petitioner and her husband as grantors of the trust 
and included one-half of said interest ($»3,582.05) in the pe¬ 
titioner’s taxable income for the vear 1930. 

At the hearing before the Board of Tax Appeals on April 
26, 1934, the case was consolidated for hearing and decision 
with the cases of the said Edward C. Crossett for the years 
1929 and 1930 respectively, and a stii)ulation of the facts 
therein was submitted. Thereafter on December 12, 1935 
said Board rendered its ffndings of fact, which were based 
on said sti])nlation, but which were defective in that no 
mention was made of the fact that the investments which 

vielded the income, included in the taxable income of the 

* ^ 

petitioner and her husband as aforesaid had been acquired 
with income received from the trust property prior to revo- 
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cation of the trust. On December 12, 1935 said Board like¬ 
wise entered its memorandum opinion in which it was held 
(1) that on the authority of Douglas v. Willcuts, 56 S. Ct. 
59, ‘^the income in eases of trusts such as those here 

36 involved is taxable to the grantor”, and (2) that 
upon the revocation of the trust in 1926 ‘‘the then 

corpus of the trust, however acquired, reverted to the grant¬ 
ors and income thereafter earned by the property formerly 
subject to the trust was income of the then owners, petition¬ 
ers herein”. On December 28, 1935 a motion for review by 
the Board was made by the petitioner, and denied by order 
entered Januaiy’ 8, 1936. On January 31, 1936, said Board 
enteied its final order of redetermination approving the 
deficiency as determined by the respondent in the amount 
of $1,321.41 for the year 1930. 

II 

Designation of Court of Review. 

The petitioner, being aggrieved by the said findings of 
fact, memorandum opinion, decision and order, desires a 
review thereof in accordance with the provisions of the 
Reveniie Act of 1926, by The United States Court of Ap- 
peals for the District of Columbia, in accordance with the 
stipulation entered into between the parties hereto pursu¬ 
ant to Section 1002 of the Revenue Act of 1926, and filed 
herein on the 11th day of April, 1936. 

III 

Assignment of Errors 

The petitioner, as a basis for review, makes the following 
assignments of error: 

1. The Board of Tax Appeals erred in failing to include 
in its findings of fact, the fact that the investments yielding 

the income here involved were purchased with funds 

37 made up of income from the trust property, and 
which had been received prior to the revocation of 

the trust. 

2. The Board of Tax Appeals erred in failing to include 
in its findings of fact the fact that the investments yielding 
the income here involved belonged outright and absolutely 
to the children of the petitioner, and not to the petitioner. 
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3. The Board of Tax Appeals erred in holding that the 
investments yielding the income here involved were a part 
of the corpus of the trust and reverted to the grantors upon 
the revocation of the trust. 

4. The Board of Tax Appeals erred in holding that the 
income here involved was tiTist income and taxable to the 
grantor of the trust on the authoritv of Douglas v. WiUcuts, 
56 S. Ct. 59. 

5. The Board of Tax Appeals erred in holding that the 
income derived from the aforesaid investments was includ¬ 
ible in the ])etitioner’s taxable income foi* the year 1930. 

6. The Board of Tax Appeals erred in rendering a de¬ 
cision foi- the respondent. 

WHEKEFORE your petitioner i)rays that this honor¬ 
able Court may review said findings, opinion, decision, and 
ordei', and i-everse and set aside the same and that the clerk’ 
of the said United States Board of Tax Appeals be directed 
to transmit and deliver to the clerk of said Court certified 
co])ies of the documents necessary and material to the ])res- 
entation and consideration of the foregoing ])etition for 
review and as required by the rules of said Court and stat¬ 
utes made and provided. 

38 And your petitioner will ever pray. 

ELISABETH R. CROSSETT 
By JOSEPH W WYATT 
Attorney 

BERNHARD KNOLLENBERG, 

JOSEPH W. WYATT, 

Aft onto })s for Petitioner y 
Southern Building, 

Washington, D. C. 

District of Coli'^ibia, .ss: 

Personally appeared before me the subscriber, a notary 
public in and for said District of Columbia, Joseph W. 
Wyatt, who u]')on being duly sworn according to law does 
depose and say that he is attorney of record for the above 
named petitioner, and that as such he had authority to and 
did sign the foregoing petition; that he has read the same 
and the facts set forth therein are true to the best of his 
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knowledge and belief and that the said petition is filed in 
good faith. 

JOSEPH W. WYATT 

Sworn to and subscribed before me this 27th dav of April, 
1936. 

FANNY E IVERMAN 

Notary Public (Notarial Seal) 

39 Endorsed: United States Board of Tax Appeals 

Filed Jun 11 1936 

The United States Board of Tax Appeals 
B.T.A. No. 70,454 
Elisabeth R. Crossett, Petitioner^ 

V. 

Commissioner of Internal Revenue, Respondent. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days from the 
date of the filing of the petition for review in the above 
stated case, transmit to the Clerk of the United States 
Court of Appeals for the District of Columbia, certified 
copies of the following documents: 

A. Petition for Review. 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the case above entitled. 

2. Pleadings before the Board. 

3. Memorandum opinion and decision of the Board. 

4. Stipulation of facts filed herein on April 26, 1934, and 
Exhibits A, B, C, and D attached thereto. 

6. Stipulation between counsel for the petitioner and for 
the respondent, designating The United States Court 

40 of Appeals for the District of Columbia as the court 
of review herein, filed herein on the 11th day of April 


1936. 
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The foregoing to be prepared, certified and transmitted 
as required by law and the rules of The United States Court 
of Appeals for the District of Columbia. 

JOSEPH W. WYATT 
Attorney for Petitioner 
Southern Building 
Washington, D. C. 

June 11, 1936 

June 20, 1936 

Agreed to 

HERMAN OLIPHANT 
Counsel for Respondent 

41 United States Board of Tax Appeals 

Washington 
Docket No. 70454 

Elisabeth R. Crossett, Petitioner^ 

V. 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 40, inclu¬ 
sive, contain and are a true co})y of the transcript of rec¬ 
ord, pa])ers, and proceedings on file and of record in my 
office as called for by the Praecipe in the api)eal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax A})peals, at 
Washington, in the District of Columbia, this 8th day of 
Julv, 1936. 

B D GAMBLE 
Clerk, 

United States Board of Tax Appeals. 


(Seal) 
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42 United States Board of Tax Appeals 

Docket No. 70454 

Elisabeth R. Crossett, Petitioner^ 

V. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

ORDERED: That the time for transmission and deliverv 
of the record sur petition for review of the above entitled 
proceeding in the United States Coui't of Appeals for the 
District of Columbia, be and it is hereby extended to July 
25,1936. 

(s) EUGENE BLACK 
Member. 

Dated: Washington, D. C., June 26, 1936. 
jd 

Now, July 11, 1936, the foregoing is certified from the 
record as a true copv. 

B D GAMBLE 

(Seal) Clerk, U. R. Board of Tax Appeals. 

Endorsed on Cover: No. 6779. Elisabeth Crossett, Pe¬ 
titioner, vs. Guy T. Helvering, (Commissioner of Internal 
Revenue. United States (Court of Appeals for the District 
of Columbia. Filed Jul 13, 1936. Moncure Burke, Clerk 
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IN THE 


^Hniteb ^tatejS Court of ^peal^ 

FOR THE DISTRICT OF COLUMBIA. 


No. 6779. 


Elisabeth R. Crossett, Petitioner^ 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent, 


BRIEF ON BEHALF OF PETITIONER. 


STATEMENT OF THE CASE. 

This is a petition for the review of a decision of the 
United States Board of Tax Appeals, entered Jan¬ 
uary 31, 1936, pursuant to the Board’s memorandum 
opinion, entered December 12, 1935. 

Before the Board of Tax Appeals, this case, which 
involves individual income taxes for the year 1930 in 
the amount of $1,321.41, was consolidated with two 
similar cases of the petitioner’s husband, Edward C. 
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Crossett, for the years 1929 and 1930. The consoli¬ 
dated cases were submitted to the Board on a stipula¬ 
tion of facts. 

In this Court, permission was obtained to postpone 
printing of the record and hearing of the cases of 
Edward C. Crossett (No. 6778) until after decision in 
the present case (No. 6779). 

Facts. 

The petitioner and her husband, Edward C. Cros¬ 
sett, reside in Davenport, Iowa. (R. 3.) On Decem¬ 
ber 30, 1922, the petitioner and her husband, as gran¬ 
tors, executed a trust deed (R. 14-17) whereby they 
conveyed three undivided one-ninth shares of the prop¬ 
erty, business and assets of Crossett Land & Invest¬ 
ment Company to Edward C. Crossett, to be held in 
trust for their three unmarried minor daughters, 
Elisabeth A., Ruth R., and Carolyn C. Crossett. (R. 
12, 24.) 

Tlie trust instrument provided that the trustee might 
pay to each beneficiary, or apply for her support and 
maintenance, during each year, such ])art of the net 
income accruing from her share of the trust })roperty, 
as in his discretion should seem proper, and on or be¬ 
fore the 31st day of each January, ])ay to her all the 
balance not })aid or applied during the preceding cal¬ 
endar year. (R. 15, 23.) 

The trust instrument further provided that it might 
b(‘ terminated at anv time bv instrument in writing, 
execut(‘d by the grantors, and that upon such revoca¬ 
tion the grantors should be reinvested with their 
former interest and title to the property thereby con¬ 
veyed. (R. 16, 23.) 



3 


Upon the creation of the trust in December, 1922, the 
trustee opened a set of books, in the name of Elisabeth 
A., Ruth R., and Carolyn C. Crossett Trust, which 
were maintained during the years 1923 to 1930 inclu¬ 
sive. (R. 12, 24.) The account balances taken from 
these books as of December 31, 1922 to 1930, inclusive 
are shown on balance sheets found at page 21 of the 
record. (R. 12.) 

The property conveyed by the trust deed of Decem¬ 
ber 30, 1922, consisting of three undivided one-ninth 
shares of Crossett Land & Investment Company, was 
given a value on tlie above mentioned books of $988,- 
379.72. (R. 21, Column 2.) During each of the years 
1923 to 1926 inclusive, as shown bv the balance sheets 
(R. 21, Columns 3-6), income substantially in excess 
of the re(iuirements of the beneficiaries was received 
by the trustee. On December 31,1926, the accumulated 
excess income in the hands of the trustee amounted to 
$347,432.95 (R. 21, Column 6). During the period 
from 1923 to 1926 the corpus of the trust increased in 
value and on December 31, 1926, it had a value of 
$1,016,393.63 (R. 21, Column 6). 

On December 31, 1926, the trust w^as revoked (R. 
11, 23). A written notice of revocation was given to 
the trustee, signed by the grantors (R. 17, 18). This 
notice was acknowledged bv the trustee in a written in- 
strument by which he reconveyed the property as¬ 
signed to him in the original trust instrument, to-wit, 
the three undivided one-ninth shares of Crossett Land 
& Investment Company (R. 12, 18-20, 24). 

This revocation and reconveyance is reflected on the 
books as follows: On December 31, 1926, prior to the 
revocation the trustee held j)roperty of the total value 
of $1,363,826.58, of which $1,016,393.63 was in the cap- 
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ital accounts, and $347,432.95 was in the profit and loss 
accounts (R. 21, Column 6). On December 31, 1926, 
after the revocation, Mr. Crossett held property of the 
total v’alue of $347,432.95, all of which was carried 
in the profit and loss accounts, the corpus of the trust 
of the value of $1,016,393.63 having been reconveyed 
to the grantors. Mr. Crossett held this property not 
as trustee but as the guardian for his children, and his 
wife, the petitioner herein, had no interest whatsoever 
in this fund. 

The fund of $347,432.95 was retained by Mr. Cros¬ 
sett as guardian for his three daughters, and portions 
thereof were expended for their support and mainte¬ 
nance or paid to them. The unexpended balance of 
this fund was kept invested and on the 31st of Decem¬ 
ber, 1929, the investments and cash were as follows: 

Cash $4,527.21 

Crossett Investment Cor})oration notes 160,000.00 
Crossett Western Company preferred 
stock 59,625.00 

(R. 21, Column 10.) 

The above investments were at all times here in¬ 
volved in the physical possession of Edward C. Cros¬ 
sett (R. 13, 24) and the cash was carried in a bank 
account opened and maintained in the name of “Ed¬ 
ward C. Crossett, Si)eciaC\ (R. 13) 

Durins: the vear 1930 the assets so held bv Mr. Cros- 
sett yielded income in the amount of $7,164.11. One- 
hair of this sum, namely $3,582.05, was included by the 
(.'ommissioner of Internal Revenue in the petitioner’s 
taxable income for the year 1930. (R. 13) The peti¬ 

tioner's position is that this sum is not income of hers. 
This is the only question involved on this appeal. 
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ASSIGNMENTS OF ERROR RELIED ON. 

1. The Board of Tax Appeals erred in failing to in¬ 
clude in its findings of fact, the fact that the invest¬ 
ments yielding the income here involved were pur¬ 
chased with funds made up of income from the trust 
property, and which had been received prior to the re¬ 
vocation of the trust. 

2. The Board of Tax Appeals erred in failing to in¬ 
clude in its findings of fact the fact that the invest¬ 
ments yielding the income here involved belonged out¬ 
right and absolutely to the children of the petitioner, 
and not to the petitioner. 

3. The Board of Tax A])peals erred in holding that 
the investments vielding the income here involved were 
a part of the corpus of the trust and reverted to the 
grantors u]X)n the revocation of the trust. 

4. The Board of Tax Appeals erred in holding that 
the income here involved was trust income and taxable 
to the grantor of the trust, on the authority of 
Dourflas v. WiUcnts, 56 S. Ct. 59. 

5. The Board of Tax Appeals erred in holding that 
the income derived from the aforesaid investments 
was includible in the petitioner’s taxable income for 
the year 1930. 

6. The Board of Tax Appeals erred in rendering a 
decision for The respondent. 
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ARGUMENT. 

POINT I. 

Although the Trust was Subject to Revocation, the 
Income of the Trust, Accumulated Prior to its Revo¬ 
cation, Belonged to the Beneficiaries. 

The trust instrument dated December 30, 1922 (R. 
14-17) created valid trusts, subject to revocation at 
the will of the grantors. The inclusion of the provi¬ 
sion for revocation did not invalidate the trusts, and 
prior to the exercise of tlie })Ower to revoke, the trusts 
were as effectual as if irrevocable. In Pern/ on Tnistff 
and Trustees (7th ed.), Vol. I, Sec. 104, it is said: 

“Although the powei* of revocation is reserved, 
the trust is as good and etfectual as if irrevocable, 
until the i)Ower is exercised.” 


This statement of the law is supported in Leivis v. 
Curniiit, (1900) 130 Iowa, 423, at 436 where it is said: 


4 4 * * ■* 


it is well settled tluit a i)ower of revoca¬ 
tion ivsei’ved to the grantor of a trust does not 
j)revent th(‘ passing of a present interest by the 
delivery of a deecl. The interest is, of course, 
subject to ])e defeated by tlie exercise of the 
power; * • 


* ? ? 


It is also sup})orted by the following cases: 

Von Hesse v. MaeKafje. (1892) 136 X. Y. 114, 
119. 

IHserodt v. TIandetfj (1896) 74 Miss. 37, 47. 
Nichols V. Enierij, (1895) 109 (’al. 323, 331. 
Wifherington v. Herring, (1906) 140 X. C. 495, 
497. 


Prior to their revocation on December 31, 1926 (R. 
11, 17, 23), the trusts were, therefore, perfectly valid 
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and the interests of the various parties are deter¬ 
mined by tlie provisions of the instrument. 

Paragrapli 4 of the trust instrument (K. 15) sets 
forth the rights of the beneficiaries in the trust income. 
It provides: 

‘‘The trustee may from time to time during 
each calendar year, pay to each of said bene¬ 
ficiaries or apply and expend for her support, 
maintenance and education, such portion of the 
net income * * * as in the sole discretion of 

said trustee shall seem necessary or ])roper, and 
said trustee shall, on or before the 31st day of 
January in each year * * * pay to each bene¬ 

ficiary any portion of the entire net annual in¬ 
come for the preceding calendar year * * * 
previously paid * * 

All income received from the trust property during 
the continuance of the trust was solely for the bene¬ 
ficiaries of the trust. It was to be ex])ended for them 
during the year received, or the unexpended balance 
paid to them, h? its entirety, at the end of the year. 

The beneficiaries of the trust were, therefore, the 
sole beneficial owners of accumulated income in the 
hands of the trustee, with full rights to legal title and 
physical ijossession after the 31st of January of each 
year, of the accumulated income of the preceding cal¬ 
endar vear. 
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POINT II. 

The Assets Acquired by the Trustee with the Ac¬ 
cumulated Income Belonged to the Beneficiaries, Did 
Not Become a Part of the Corpus of the Trust, and Did 
Not Revert to the Grantors Upon Revocation of the 
Trust. 


Prior to tlio revocation of tlie trust the trustee had 
accumulated unexpended income to the extent of 

(K. *21) A small part of this sum was 
(h*])osited in hank in an account entitled “Edward C. 
(h-ossc'tt. Special" (It. lo); the remainder was in the 
foian of securities which the trustee had purchased. 
(R. *21.) 

U])on tile i*evocation of the trust on December .SI, 
lh2h, the trustee reconveyed to the grantors the corjius 
of the trust which he had i-ec(‘ived fi’om them, namely, 
the three undivided one-ninth shares of (h’ossett Land 
& Investment Company. (K. 19.) This was in ac¬ 
cordance with the terms of the trust instrument under 
which lie held the ])roperty (TL 16). But he could not 
leu-ally cor-vey, and he did not convey or attempt to 
convev, to tin* u’rantors of the trust the cash or se- 
curitii‘s which represented accumulated income. The 
haia.nct* sh(*ets taken from the trustee's books show 


that on Dectmibcr Ml, 1926, immediately before the 
revocation, the trustee held assets valued at $1,363,- 
826.58, made u]) of capital account in the amount of 
$1,016,393.63, and jii-ofit and loss account in the amount 
of $347,432.95 (R. 21, Column 6). On December 31, 
1926, iminediatelv after the revocation and reconvev- 
ance, the capital account of $1,106,393.63 is gone from 
the books and only the $347,432.95 remains. The as¬ 
sets comprising- this $347,432.95 in value belonged out- 
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right to the children, and any income received thereon 
was theirs. 

This i^oint was completely missed by the Board of 
Tax Appeals in its opinion. The Board says: 

“The trust in question was revocable by action 
of the grantors acting together and in 1926 the 
trust was so revoked by them. Upon this event 
the then corpus of the trust, however acquired, 
reverted to the grantors and income thereafter 
earned by the property formerly subject to the 
trust was income of the then owners^ petitioners 
herein/^ (R. 24) (Italics ours) 

The italicized statement in the Board’s opinion is, it 
is submitted, clearly erroneous. 

POINT III. 

The Income From the Fund Held by Petitioner’s 
Husband as Guardian for the Children was Clearly Not 
Taxable Income to Petitioner. 

It might conceivably be argued by the respondent 
that if the Crossett children were still infants in 1930, 
with the consequent legal obligation of Mr. Crossett to 
support them, his use of the income (and part of the 
princii)al) of the fund in 1930 to support them would 
make him taxable on the income so applied.'* Helver¬ 
ing V. Schiveitzer (1935), 296 U. S. 551, and similar 
cases. But this ])Ossibility has no bearing whatsoever 
on petitioner's tax liability. She did not hold or use 

*The sounder view would appear to be that Mr. Crossett’s unau¬ 
thorized application of the income and part of the prineij)al of the fund 
held by him as the guardian of the children will render him acountable 
to them for the amounts so used; and that, therefore, the Scliweitser 
case is not applicable and the income so used is not taxable to him. 
Income from property given by a father to his children is not taxable to 
the father even though he administers the property and collects the in¬ 
come for the children. (Sol. Op. 14; C. B. Dec. 1920, p. IIG.) 
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the fund, and had no rights of any kind in it. Conse¬ 
quently, there is no conceivable basis for including any 
part of the income from the fund in her taxable in¬ 
come. 

CONCLUSION. 

The decision of the Board of Tax Appeals should 
be reversed and it should be decided that the sum of 
$^3,582.05, representing interest received in 1930 from 
])roperty owned by the petitioner’s children and in the 
possession of the petitioner’s husband, is not includi¬ 
ble in the i)etitioner’s taxable income. 

Resi)ectfully submitted, 

Bernhard Knollenberg, 

Joseph W. Wyatt, 

E. CORTLANDT PaRKER, 

Attorneys for Petitioner, 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6779 

Elisabeth R. Crossett, petitioner 

V. 

Guy T. Helvering, Co:mmissioner of Internal 

Revenue, respondent 


ox rmiTios for review of decisiox of the exited 

iiTATEii HOARD OF TAX AHFEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is the 
memorandum opinion of the United States Board 
of Tax Appeals (R. 20-25), which is not reported.^ 

JURISDICTION 

This appeal involves a deficiency in income-tax 
for the year 1930 and is taken from a decision of 
the Board of Tax Apj^eals entered January 31, 
1936 (R. 25). The case is brought to this Court by 

^ Before the Board of Tax Appeals this case was consoli¬ 
dated with two similar cases of the petitioner's husband, 
Edward C. Crossett, involving income tax deficiencies for 
the years 1929 and 1930. (R. 13.) 


(I) 
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a petition for review filed April 28, 1936 (R. 27), 
23iirsnant to Sections 1001-1003 of the Revenue Act 
of 1926, c. 27, 44 Stat. 9, 109-110, as amended by 
Section 1101 of the Revenue Act of 1932, c. 207, 47 
Stat. 169, and Section 519 of the Revenue Act of 
1934, c. 277, 48 Stat. 680. By stipulation it was 
agreed tliat the decision of the Board of Tax Ap¬ 
peals might be reviewed by this Court (R. 26).' 


QUESTIONS PRESENTED 

1. Whether the income in controversy was pro¬ 
duced by property of the petitioner. 

2. Whether in anv event such income must be 
attributed to the petitioner for income tax pur¬ 
poses because used for her benefit. 


“On July 1(), counsel for Mr. and Mrs. Crossett ad- 
dressed a motion to this Court requesting that the cases /:>/- 
trard C. Crossett v. Co7nmiss2onei\ No. 0778, and Elisabeth Ii. 
Cros.sett V. ('onunissioner. No. (>770, he consolidated for the 
reason that tfiutatls mutandis the facts in the two cases were 
the same. This motion was irranted on July *27, 10:>0. On 
August 20, 10:>(), howeyer, the same counsel addressed a 
motion to this Court re({uesting that the j)rinting and the 
tilin<r of the record in the case of Edmard (\ Crossett Com- 
missioner. No. (>778, be postponed until after the decision in 
the case of Elisabeth R. Crossett y. ('omtnissiot^er. No. (>770, 


giyiiur as reasons for such motion that the facts in both cases 
were the same, /nutatis mutatulis: that the decision of this 
Court in the one case would, therefore, be controllinir of the 
decision of the other: and that the grantinir of the motion 
would elfect a substantial saying to petitioners in printing 
costs. This .second motion was granted by this Court on 
September 8, iyo(). 
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STATUTE INVOLVED 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 22. Gross ixco^ie. 

(a) General dejinition .—‘‘Gross income’’ 
includes gains, profits, and income derived 
from salaries, wages, or compensation for 
personal service, of whatever kind and in 
whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership 
or use of or interest in such propeidy; also 
from interest, rent, dividends, securities, or 
the transaction of anv business carried on 
for gain or profit, or gains or profits and 
income derived from any source whatever. 
***** 

STATEMENT 

This case and its two companion cases involving 
a similar issue in i*espect of petitioner’s husband, 
Edward C. Crossett, were submitted to the Board 
of Tax Appeals on a stipulation of facts (R. 11- 
21), which included the instruments creating and 
revoking a certain trust and an abstract of the 
books kept by the trustee. From said stipulation 
the Board found certain “pertinent facts” (R. 23) 
which mav be summarized as follows: 

The petitioner and her husband were at all times 
material herein residents of Davenport, Iowa (R. 
14,18). In 1922 they were co-partners doing busi¬ 
ness under the name of Crossett Land & Invest- 
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iiieiit Company (R. 14). The assets of said part¬ 
nership were, during all the years here involved, in 
the physical possession of Edward C. Crossett 
(R. 13). On December 30,1922, the petitioner and 
her husband executed a deed of trust (R. 14-17) 
wherebv thev conveyed three individed one-ninth 
parts of the ‘"property, business, and assets of 
every kind and description of said Crossett Land 
& Investment Company, and the income and profits 
thereof’’, to Edward C. Crossett, as trustee, to be 
held in trust for their three unmarried minor 
daughters, Elisabeth A., Ruth R., and Carolyn C. 
Crossett (R. 12, 14). 

The trust agreement provided, infer ((11(1, as fol¬ 
lows (R. 15) : 

4. The trmfee nuijj from time to time dur¬ 
ing each calendar year paij fo each of said 
beneficiaries or apphf and eJcpend for her 
support, maintenance, and education such 
portion of the net income and profits accru¬ 
ing to the undivided one-ninth part or share 
in the property, business, and assets of said 
co-partnership held in trust for such bene¬ 
ficiary, and of the income of any property 
substituted therefor, as in the sole discretion, 
of said trustee shall seeni necessary or 
proper, and said trustee slxdl, on or before 
the oJst day of January in each year during 
the continuance of this trust beginning with 
the year 1924, pay to each beneficiary any 
portion of the entire net a)(nu(d income for 
the preceding cudendar year of the share in 
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said co-partnership held in trust hereunder 
for such beneficiarij, or of any property sub¬ 
stituted therefor, not previously paid to 
such beneficiary or expended as aforesaid 
for her support, maintenance, a)id educa¬ 
tion. [Italics supplied.] 


By paragTa])li 5 the trustee was given discretion¬ 
ary ]:)ov*er to transfer the principal to each of the 
beneficiaries at any time. Paragraph 6 stipulated 
that the beneficiaries should have no power to 
alien, convey, transfei', assign or charge tlieir re- 
s])ective interests by any instrument o])erating in¬ 
ter vivos, but gave them ])ower to disi)ose thereof 
by will. Paragraphs 7 and 9 provide for the re- 
s])ective contingencies of the death of a beneficiary 
or of a grantor. Paragra])h 8 set forth that the 
grantors should have the power at anv time bv 
instrument in writing addressed to tlie trustee to 
revoke the trusts, concluding with the following 
words (K. lb) : 


* * * and u])on any such revocation, 

this instrument sliall become void and inop¬ 
erative, and the titles and interests hereby 
created shall cease and determine, and the 
parties of the first part shall be reinvested 
with their former interest and title in and 
to the property hereby conveyed, as if this 
conveyance had not been made, provided 
nevertheless that the trustee shall upon re¬ 
quest of the parties of the first paif e.xecute 
a proper and sufficient instrument of assign¬ 
ment and transfer, reconveying said i)rop- 
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erty to said parties of the first part. [Italics 

supplied.] 

On December 30, 1922, when the trust was cre¬ 
ated, Edward (\ Crossett o])ened a set of books in 
the name of Elisabeth A., Ruth R., and Carolyn C. 
Crossett Trust, wliicli were maintained during the 
years 1923 to 1930, inclusive (R. 12). The account 
balances taken from these books as of Decembei* 31, 
1922, to 1930, inclusive, are shown on a summary 
introduced as Exhibit I) (R. 12, 21). 

Said account balances (R. 21) show that up to 
December 31, 1926, the date on which the trust 


was Invoked, tlie property conveyed by the trust 
deed, namely, three undivided one-ninth shares of 
the Crossett Land & Investment Com])any, the 
family partiun-ship, increased in value from $988,- 
379.72 to $1,285,280.47 (R. 21, Columns 2-6) ; and 

that the onlv other assets carried bv the trustee 

• 

were shares of Crossett Western Company ])re- 
ferred st(r-k valued at $75,000 which appear in the 
y(‘ar and balances for 1923 to 1926, inclusive (R. 
21, Columns 3-6), and an amount of cash which de¬ 
clined from $ 1 5,717.32 to $3,546.11 during the same 
period (R. 21, Columns 3-6). LTider “Liabilities 
and net wortlr' these account balances show a ca})- 
ital account which remained fixed at $988,379.72, 
the value given to the original property conveyed, 
up to December 31,1924 (R. 21, Columns 2-4) then 
rose to a slightly larger figure reflected in the clos¬ 
ing as of December 31, 1925, and stood at $1,016,- 
393.63 on December 31,1926, the date of revocation 
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(R. 21, Coliuniis 5-6); the account balances also 
show credit entries to ‘^Profit and loss accounts’’ 
set u]) in the names of the three beneficiaries (R. 
21, Columns 3-6). The assets shown on said Ex- 
liibit T> (R. 21) were during all these years in the 
physical possession of Edward C. Crossett (R. 13, 
24), the cash being carried in a bank account in the 
name of ‘‘Edward C. Crossett, Special.” 

On Decem.ber 31, 1926, the trust was revoked 
(R. 11, 23). Written notice, signed by the 
grantors, was given the trustee (R. 17-18), who 
responded on the same day with a written acknowl¬ 
edgment of the revocation of the trust (R. 18-20) 
wherein he stated in part (R. 19-20) : 

Now’, THEm:FORE, I, Edward C. Crossett^ 
as Trustee * * *, do herebv * * * 
reconvey unto Edw-ard C. Crossett and Elis¬ 
abeth R. Crossett all of the property to me 
sold, gTanted, assigned, transferred, and set 
over under and by virtue of said trust in¬ 
strument, to wit^ three (3) undivided oyie 
ninth parts or shares of the property, busi¬ 
ness, and assets of every hind and descrip¬ 
tion of the Crossett Land & Investment 
Company, a copartnership, and the income 
and profits thereof. [Italics supplied.] 

Thereupon, in the abovi mentioned books kept 
by Mr. Crossett, another balance as of December 
31, 1926, w’as struck (R. 21, Column 7), similar in 
all respects to the first balance struck on that day 
except tiiat the capital account of $1,016,393.63 dis- 
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appeared from the “Liabilities and net worth” 
side and the item on the “Assets” side captioned 
Crossett Land & Investment Company was de¬ 
creased by a like amount. On the last day of the 
years 1927 to 1930, inclusive, the “Assets” side 
shows cash and certain securities, composed largely 
of notes of the Crossett Investment Corporation, 
and the “Liabilities and net worth” side shows 
ever diminishing balances in the “Profit and loss 
accounts” of Mr. Crossett’s three minor daugh¬ 
ters; on the same side during these four years 
there also appears a credit, varying in amount be¬ 
tween about $11,000 and about $39,000, in favor of 
Crossett Land & Investment Company, the family 
partnership (R. 21, Columns 8-11). The cash con¬ 
tinued to be carried in the bank account stvled 
“Edw’ard R. Crossett, Special” and the securities 
were in the physical possession of Mr. Crossett 
(R. 13). 

During the vears 1929 and 1930 ^Ir. Crossett 
expended on behalf of his three children or paid 
to tliem the following amounts (R. 12, 24) : 



1920 

1930 

Elisabeth A. Crossett.. 

$20,278.08 
15.490.19 
20.218.02 

$13,529.49 
18.629.88 
12.767.63 

Ruth R. Crossett_-.. 

Carolyn C. Crossett....... 

i 


He charged the above amounts to the children’s 
accounts on the books maintained bv him in the 
name of Elisabeth A., Ruth R., and Carolyn C. 
Crossett Trust (R. 12, 24). 
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During the years 1929 and 1930 the assets above 
referred to which appear on Exhibit D (R. 21, 
Columns 10-11) earned certain income (R. 12-13). 
The Commissioner of Internal Revenue determined 
that such income should be included in the taxable 
income of Mr. and Mrs. Crossett in equal propor¬ 
tions and asserted deficiencies against Mr. Crossett 
for both of these years and against Mrs. Crossett 
for 1930 (R. 12-13). The Board of Tax Appeals 
sustained the Commissioner’s detennination on 
two grounds: (1) that the income here in question 
was taxable to the gi*antors of the trust under the 
principle of Douglas v. Willcuts, 296 U. S. 1; and 
(2) that the revocation of the trust in 1926 had 
revested the grantors with title to the then corpus 
of the trust and that the income in question being 
earned by property formerly subject to the trust 
was income to the then owners, Mr. and Mrs. 
Crossett (R. 24r-25). 

SUMMARY OF ARGUMENT 

The Board of Tax Appeals was clearly right in 
holding that the revocation of the trust on Decem¬ 
ber 31, 1926, oj)erated to reconvey to the gi-antors, 
petitioner and her husband, all of the assets then 
held by the trustee, with the consequent result that 
income later produced by such assets was the in¬ 
come of Mr. and Mrs. Crossett, half of such income 
being that of Mrs. Crossett, petitioner herein. The 
reconveyance included‘income and profits.” The 
fact that Mr. Crossett thereafter used such prop- 



10 


(^rty as thoiig*}i it were that of the grantors (as, 
indeed, it was), is likewise indicative of tlie fact 
tiiat it was reconveved. 

But if, for the sake of argument onlv, it be con- 
c(Hled that tlie inciune earned by the trust ])rior to 
rlie date of i*evocation was not reconveved to the 
gi*;nitors, nevertheless the income flowing from 
such accumulated income was, as the Board held in 
the alternative, attributable in equal shares to pe¬ 
titioner and her hus])and, since it was used to dis- 
charge tlieir joint legal obligation of supporting 
and educating their minor children. 


I 

The revocation of the trust on December 31, 1926, re¬ 
vested the grantors with title to all of the property 
then held by the trustee 

Since the facts in this case were stipulated 
(R. 11-13) and, together with four exhibits 
(R. 14-21) which are documents evidencing the 
creation and revocation of the trust and suniniariz- 
iiig its annual status in accordance witli bookkeep¬ 
ing entries made bv Mr. Crossett, were the only 
evidence before the Board, the only question prop- 
erlv before this Court is whetlier the Board of Tax 
Appeals eri'ed, as a matter of law, in the conclu¬ 
sions wliich it drew from such evidence. The Gov¬ 
ernment contends that the Board, both as a matter 
of law and upon considerations of j)rinciple, could 
not reasonablv have reached conclusions at vari- 
ance with those announced in its opinion. 


11 


A brief review of what was done by Mr. Crossett 
will show that this case presents a situation of a 
wealthy man, acting in concert with his wife, seek¬ 
ing to diminish his tax liability by splitting what 
appears to be his income among as many members 
of his family as possible. We start with a husband 
and wife who liad created a family partnership. 
As a consequence of conducting business under this 
form the income derived from the partnership was, 
of course, ‘‘earned” by both Mr. and Mrs. Crossett. 
x4pparently not content witli splitting this income 
t\vo wavs, tlie idea was conceived in 1922 of sub- 
dividing it furtlier by ]3lacing three undivided one- 
ninth shares of said partnersliip in trust, with Mr. 
Crossett as trustee and the tliree minor unmarried 
daughters of the Crossetts as beneficiaries. The 
record, it is true, does not state that the trust was 
created for the purpose of minimizing income 
taxes, but, especially if it is borne in mind that this 
trust was revocable, and that the convevance in 
trust was made several years before any income tax 
statute declared tliat the income of revocable trusts 
should be taxable to the grantor,'' respondent sub- 

^ The Revenue Act of 1924 is the first statute to contain 
such a provision. Prior to that time, the Department, after 
some initial uncertainty, had in 1921 adopted the rule which 
prevailed at common law, i. e., thatt he fact that a trust was 
revocable did not in any wise affect its validity, so that the 
trust continued as such for all income tax purposes until the 
right of revocation was exercised. See L. 0.1102,1-2 Cumu¬ 
lative Bulletin 50 (1921), and Klein, Federal Income Tax¬ 
ation, p. 1147. The trust was established in 1922 (R. 11). 
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mits that it is a fair inference that a further mini¬ 
mizing of taxes may have been the dominant motive 
in creating the trust. A taxpayer has, as the courts 
have said, an undoubted legal right to decrease the 
amount of what otherwise would be his taxes, or 
altogether to avoid them by means which the law 
permits. Gregory v. HeJvering, 293 U. S. 465, 469. 
But courts have also held in income tax cas(*s that 
when a transaction is between members of the 
same family, it is “subject to somewhat close 
scrutiny’’ (Comynissioiter v. Neaves, 81 F. (2d) 
947, 948 (C. C. A. 9th)), that they “will require 
clear proof that the transaction was bona fide and 
not a subterfuge” {Commissioner v. Hale, 61 F. 
(2d) 561, 563 (C. C. A. 1st)), and that a relation¬ 
ship such as father and son between the parties to 
a sale is one of the notable circumstances which 
may keep such a transaction from having the sem¬ 
blance of reality (Commissioner v. Ehrh<irt, 82 F. 
(2d) 338, 339 (C. C. A. 5th)). 

Such principles, the Government submits, should 
be kept in mind in considering the instant transac¬ 
tion where husband and wife conveyed what can 
only be termed a highly metaphysical rcH, namely, 
an undivided three-ninths interest in their co-part¬ 
nership, to the husband as trustee; where there is 
no showing that, except for one distribution of 
stock and cash during 1923 (R. 21, Column 3), the 
partnership ever actually made any distribution 
of income to the trustee; and where it is affirma- 
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lively shown that the trustee did not comply with 
the mandatory direction of the trust instrument 
annually to pay over to the beneficiaries the unex¬ 
pended balance of the income of the trust. The 
principal asset of the trust during the years of its 
existence was the undivided three-ninths share in 
the partnership, which steadily increased in value. 
The books kept by tlie trustee, however, indicate 
clearly that this gain earned by the partnership 
was retained by it and, presumably, used in the 
partnership business. Nor is there any statement 
in the record to the effect that the $75,000 worth of 
Crossett Western Company preferred stock, held 
as an asset of the trust from some time in 1923 on 
until the date of its revocation, was ever segregated 
by the trustee. Furthermore, it may be noted that 
the cash appearing as an asset on the books of the 
trust (R. 21) was carried in a bank account in the 
name of ‘‘Edward C. Crossett, Special”, not, as 
might be normally expected, in the name of Mr. 
Crossett as trustee; and it nowhere appears either 
that tile account was opened at the time the trust 
was created or that it carried only such cash as is 
represented by the entries shown on the books of 
the trust. In other words, it seems quite obvious 
that Mr. Crossett, who at all times here involved 
had physical possession of all of the assets carried 
on the books of the trust, used such assets for the 
purposes of the partnership business in practically 
the same manner as he had before the trust was 



created. As to the unexpended balance of income 
earned by the trust, it is not even contended by 
petitioner that it was actually distributed to the 
beneficiaries in accordance with the express direc¬ 
tions of the trust instrument. The trustee con¬ 
tented himself with making credit entries in the 
beneficiaries’ names on the books of the trust. 

The Government does not contend that the 
trustee mav not have had a valid claim against the 
partnership to have distributed to him annually a 
one-third share of the partnership’s profits. Nor 
does it contend that, as a matter of law, the bene¬ 
ficiaries mav not have had an enforceable claim 
during the duration of the trust against the trustee 
who, by the express terms of the trust instrument 
was directed to pay to each beneficiary annually 
her proper share of the miexpended balance of 
income on hand. But the Government does wish to 
point out that, as a matter of fact, the trustee never 
had in his hands segregated assets representing 
such income earned by the trust and that, as a prac¬ 
tical matter, it is idle to assert, as the taxpayer did 
in her petition to the Board (R. 5), that the bene¬ 


ficiaries failed to ‘‘demand deliverv to themselves” 
of income “set apart by trustee subject to their 
demand”, or even to assume that any such demand 
ever would have been made. The beneficiaries were 
the trustee’s minor daughters and there is no show¬ 


ing that they even knew of the existence of the 
trust. Mr. Crossett dominated all aspects of th^^ 
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trust relationship and the trust, although perhaps 
technically valid, can hardly be said to rise above 
the dignity of mere bookkeeping entries. 

However, even if these considerations be ac¬ 
corded no weight whatsoever, the i*ecord clearly 
shows that when the trust was revoked, not only 
the undivided three-ninths share in the i)artner- 
shi]) was reconveyed to the grantors, but the accu¬ 
mulated income and ])rofits thereof, as well. The 
acknowledgment of revocation, executed by the 
trustee, reads as follows (R. 19-20) : 

Now, THEREFORE, I, Edward C. Crossett, 
as Trustee * * * do herebv * * * 

reconvev unto Edward C. Crossett and 
Elisabeth R. Crossett all of the ])roi)erty to 
me sold, granted, assigned, transferred, and 
set over and bv virtue of said trust instru- 
ment, to wit, three (3) undivided one ninth 
l)arts or shares of the ])roperty, business and 
assets of every kind and descri])tion of the 
Crossett Land ^ Investment Company, a 
co])artnership, and the income and profits 
thereof. [Italics sii])i)lied.] 

As indicated bv the words “to wit'' the trustee 
reconveved preciselv what had been conveved to 
him (R. 14), namely, “three undivided one ninth 
parts or shares * * * (md the income and 

profits thereof.’' The italicized words cannot be 
construed to mean “future income and i^rofits”, for 
bv the convevance of three undivided one ninth 

4' 4 

shares of the i^roperty, business and assets of the 
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family partnership, the trustee, who by the terms 
of the trust instrument (R. 15) became a partner 
with all the rights “of a full partner'’, automati¬ 
cally qua partner became entitled to receive that 
share of the partnership's future income and profit 
attributable to the share conveved to him. How 
inextrica])ly interwoven this right to receive a 
share of partnership profits and the ownership of 
an interest in a partnership are, is illustrated by 
Section 27 of the Uniform Partnership Act ^ deal¬ 
ing' with “Assignment of Partner's Interest.” 
Such assignment gives the assignee no rights of 
management, or of requiring information of part- 
nei\ship transactions, or even to inspect the part- 
nei'ship books; ])Ut he does obtain the very im- 
})ortant right to receive the profits to which the 
assigning partner would otherwise be entitled. 
Similarlv, when the trustee reconveved the share in 
the assets of the partnership to the grantors, he 
thereby relinquished all right to receive any future 
income which might be earned by such share. It 
was whollv unnecessarv for him to reconvev “the 
income and profits thereof”, as well, if that phrase 
be interpreted to mean future income and profits. 
In order to give meaning to these words, the}' must 
be construed “accumulated income and profits.” 
Therefore, as a result of the revocation, all of the 


* Uniform Laws, Annotated, Vol. 7, p. 41. This Act has 
jiot been adopted by Iowa and is mentioned by way of illus¬ 
tration only. 
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assets ‘‘held’' by the trustee on December 31, 1926, 
reverted to the grantors and, once more, became 
their property. Income flowing from property 
owned by the grantors is, of* course, taxable to 
them. 

Furthermore, consideration of what Mr. Cros- 
sett did with this property, this accumulated in¬ 
come, after the trust was revoked, is indicative of 
the fact that it was reconveyed to the grantors. 
He treated it exactly as though it were his own, 
spent all of the income and even part of the prin¬ 
cipal (E. 21, Columns 7-11). But if he had so 
acted with regard to i^roperty which belonged to 
his minor children, he would have violated the 
law of Iowa. Under the statutes of that State he 
was not the ‘‘natural guardian” (R. 28, Pet. Br. 4) 
of the children’s property, but only of their per¬ 
son ; ■’* and by the law of that State, if a minor owns 
property, a guardian must be appointed for the 
same." Iowa cases demonstrate that these statutes 
are by no means dead letters. See, e. g., In re 


•' Section Iowa Code (10*27) reads: ‘‘Parents are the 

natural guardians of tlie persons of their minor children, and 
equally entitled to their care and custody. * * *'• 

'’Section 12575, fhhJ., reads: ‘‘If a minor owns ])roperty, a 
guai’dian must be appointed to manage the same. * * 

In the Iowa Codes prior to that of 1807, the parallel provision 
reads: “If the minor has })roperty not derived from either 
parent, a guardian must be appointed to manage such prop¬ 
erty." The omission of the italicized words from 1807 on 
%/ 

must, as a matter of statutoiy construction, be regarded as 
significant and given full effect. LouUville ct* Nai<hville 
R. R. V. Mottley. 219 U. S. 107, 475. 
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Guardianship of Lemley, 219 Iowa 765, 259 N. W. 
481; Ringstad v. Hanson, 150 Iowa 324, 130 N. W. 
145. No one, however, is presumed to have acted 
illegally and respondent does not contend that Mr. 
Crossett did. The point is merely raised as cor¬ 
roborative of respondent’s contention that the 
assets in question never became the property of 
the children but reverted, as the Board held, to the 
grantors of the trust, Mr. and iNIrs. Crossett, when 
they revoked the trust; and that the expenditures 
which ^Ir. Crossett made for the benefit of his chil¬ 
dren in 1929 and 1930 (R. 24) came, in so far as the 
record in this case shows, out of property owned 
bv Mr. and Mrs. Crossett or out of the income 
flowing therefrom. 

o 

II 

Assuming, however, that the income earned by the trust 
prior to its revocation did not thereafter become the 
property of the parents, no matter v/hose it was the 
income flowing therefrom was taxable to the parents, 
because used for their beneflt 

If, for the sake of argument only, ])etitioner's 
contention that tlie income earned bv the trust 
l^rior to the date of revocation and accumulated 
by the trustee became the ])roperty of the bene¬ 
ficiaries when the trust was revoked l)e accepted, 
then the situation presented is cleai-ly, as tlie Board 
held in the alternative, controlled by the principle 
underlying Douglas v. WiUcufs, 296 U. S. 1. On its 
facts, that case holds that where income-producing 
property is segregated by means of a trust and the 


19 


income is then used to pay a legal obligation of the 
settlor, such income is, nevertheless, taxable to the 
settlor. But a reading of the decision shows that 
“the creation of a trust by the taxpayer as the 
channel for the ai^plication of the income to the 
discharge of his obligation” is regarded as a mere 
variant. Tlie underlying principle, in so far as it is 
necessary to formulate it in respect of the issue at 
bar, is that income which has in any manner been 
segregated by a pei*son and which is then paid in 
discharge of his obligation stands substantially on 
the same footing as though he had received the in¬ 
come ])ersonally and had then used it to meet his 
legal obligation. The statutory definitions of gross 
income' are broad enough to cover income of that 
description. Douglas v. Willcuts, supra, p. 9. 

In Barnet v. Wells, 289 U. S. 670, 675-677, the 
Supreme Court traces the endeavor made by Con¬ 
gress and the courts to check the use of devices 
whereby incomes may be (p. 675)— 

so divided and subdivided as to withdraw 
from the Government the benefit of the 
graduated taxes and surtaxes applicable to 
income when concentrated in a single 
ownership. * * * 

The Court observes (p. 677) : 

Through the devices thus neutralized as well 
as through many others there runs a com¬ 
mon thread of purpose. The solidarity of 
the family is to make it possible for the 


" See Statute Involved, p. 3. 



20 


taxpayer to mrrender title to another and 
to keep dominion for himself, or if not tech¬ 
nical dominion, at least the substance of 
enjoyment. At times escape lias been 
blocked by the resources of the judicial 
process without the aid of legislation. 
* * * [Italics supplied.] 

Douglas v. Will cuts, supra, presents such a use of 
the resources of the judicial process in order to 
carry out the intent of Congress. In the instant 
case, if, for the sake of argument, we accept peti¬ 
tioner’s contention of the legal effect of the trans¬ 
actions entered into bv herself and her husband, 
we have merely an elaboration of the type of eva¬ 
sion which was scotched by the Douglas decision; 
the trust device is used to segregate and accumu¬ 
late the grantor’s income and then, after revoca¬ 
tion, the income from such accumulated income is 
sought to be used in discharge of the grantors’ 
legal obligation. Clearly, income so used should 
be held taxable to the grantors, also. 

Thus, even accepting petitioner’s ''attenuated 
argument” respondent maintains that the Com¬ 
missioner of Internal Revenue rightlv held this in- 
come partly taxable to Mr. Crossett and partly to 
his wife, petitioner herein, since under Iowa law 
both parents are liable for the support and educa¬ 
tion of their children.^ 


® The general rule in this country, independeiyt of .statute. 
places the obligation of su])porting minor children on both 
parents but mainly on the father. Johnson v. Barnes, 60 
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CONCLUSION 

The decision of the Board of Tax Appeals is 
correct and should be affirmed. 

Respectfully submitted. 

Robert H. Jackson^ 
Assistant Attoniejj GcneraJ. 
Seavall Key, 

J. Lons Monarch, 

E. W. Pavenstedt, 

Special Assistants to the Attorney General, 
November 1936. 


Iowa *20 N. W. 750. Hut Iowa lias long had on its statute 
books a law j^iniilar to Section 10450 of the Iowa Code of 
1027. which reads as follows; 


"Family ('.rpenses. The reasonable and necessary expenses 
of the family and the education of the children are chargeable 

4 . 

upon the jiroperty of hath hn^'^band atul uvfe, or either of 
them, and in relation thereto they may be sued jointly or 
separately. * * *■' | Italics su])j)lied.l 

Tliis section has been judicially construed, ifdcr alia, to the 
effect that its purjiose is to subject the property and means of 
both husband and wife to the obligation of support, I)ei> 
endorf A Mann v. Emerson, GO Iowa (>98, 24 N. IV. 515; that, 
in the cases contemplated thereby, the wife is jointly liable 
with the husband and the indebtedness is the debt of both and 


that she may be sued thereon alone, iSmedley v. Felt, 48 Iowa 
007: Farrar A Wheeler v. Emery, 52 Iowa 725, 8 N. IV. 50; 
In re Estate of Adams, 101 Iowa 88,140 X. AV. 872; and that 
under the well settled Iowa rule a wife cannot even inquire 
into the validity of an indebtedness created bv the husband 
for family expenses, and that, when an expense has been 
incurred by him for that purpose, for which he is liable, her 
property thereby becomes bound for its payment. Boss v. 
Jordan, 118 Iowa 204, 89 X. W. 1070. 
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